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CHILDREN AND COMMUNITY DEVELOPMENT BILL 2003 
Consideration in Detail 

Resumed from 30 March. 

Clause 49:  Extension of protection order (supervision) - 
Debate was adjourned after the clause had been partly considered. 

Clause put and passed. 

Clause 50:  Conditions of protection order (supervision) - 
Dr E. CONSTABLE:  I seek clarification of subclause (3) to make sure that I understand it.  Rather than 
spending a lot of time giving my interpretation of it, I seek the interpretation of subclause (3), just to make sure 
that I am reading it the way it is meant to be read. 
Ms S.M. McHALE:  This is a fairly complex or convoluted clause. 

Dr E. Constable:  It is.  That is why I am asking for clarification. 
Ms S.M. McHALE:  Yes.  It essentially means that the protection order will not include a condition about whom 
the child will live with, but how the child will live with people.  In other words, it will not determine that the 
child will live with other people, but it will include conditions about how the child will live with those people.  
To put it in simple terms, a supervision order cannot be used - that is why it is written in this way - to say that a 
child will live with parent A as opposed to parent B, or a grandparent.  It cannot be used to say that the child will 
live with the grandparent. 

Dr E. Constable:  It cannot specify where the child will live. 

Ms S.M. McHALE:  No, but it will specify conditions surrounding the living arrangements.  I will try to make it 
practical.  It cannot be used for the court to say that the child shall live with the grandparent, but it may say that 
the grandparent can have access to or take part in training or counselling.  

Dr E. Constable:  Who is being supervised?  Is it the child or the person looking after the child?  I understood 
last night that a child might be neglected by a parent, and so it would be the parents who need education and 
supervision.  However, we might not know who the child will be living with.  Give us some examples.  I am 
getting lost in this.   

Ms S.M. McHALE:  Let us take it to a very practical level.  In the example, the child is living with a mother and 
her de facto partner, and it is a question of parenting skills.  The child’s needs are not being met.  The child 
might be neglected or not be fed, clothed or parented properly.  The supervision order would say that the mother 
and the de facto should and must go to parenting classes.  It might also say that the child needs to be placed in a 
day care facility or a creche.  Let us assume for the purposes of the example that the grandparent or the father is 
a significant person even though neither lives with the family.  The order might also say that the father should go 
to some form of counselling.  The order might say that the mother and the de facto partner go to nutrition classes 
or parenting classes, the child goes to creche -   

The ACTING SPEAKER (Mr P.W. Andrews):  Gentlemen in the public gallery, we can hear your voices a lot 
louder than you probably realise.  I can hear you quite clearly.   

Ms S.M. McHALE:  Have I made that clear?   

Dr E. Constable:  No.   

Ms S.M. McHALE:  Maybe I can try to put it in a different way.  The supervision order applies to the child, but 
the conditions of that order may apply to the child, the parents or another person living with the child.   

Dr E. CONSTABLE:  Without seeking to delay this too long, I want to be absolutely clear that I am hearing this 
correctly.  A child could live a few days a week with one parent and a few days a week with a grandparent 
because the parent is working or whatever.  A child being supervised could reside in at least two different houses 
at any one time.  The department will supervise people.  Some will have to go to parenting classes because the 
child is not being parented properly, to use the minister’s words, and so on.  I understand that the department 
would supervise some quite complex situations, but the order could not say that the child is to live with any one 
of those people.  The child could be shifted from place to place.   

Ms S.M. McHale:  If they are the existing circumstances of the case, that would remain.   

Dr E. CONSTABLE:  Those circumstances could develop.  Both parents might initially live together but later 
split up.  The mother might start working, so the child goes to live with the grandparent three days a week and is 
at home only over the weekend.  All sorts of complicated situations could arise out of changing circumstances.  
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We know that circumstances change for individuals, and sometimes quite quickly, for all sorts of good reasons.  
Such changes might complicate this.  
Ms S.M. McHale:  The answer is that that could happen, in which case those circumstances would have to be 
reflected in the order, if they are not already catered for.   
Dr E. CONSTABLE:  Okay.  I pick up on something else that concerns me.  The minister used the term 
“parented properly”.  She said that the child might not be parented properly.  That suggests a huge value 
judgment.  What do we mean by “parented properly”?  What will be the ideology of the department or the person 
deciding whether someone is parented properly?  We must accept that in the community there is a wide range of 
possible parenting styles.  Although the minister and I might not like some of those, they are legal and okay.  
The example that arose earlier in the debate on this Bill was whether children should be smacked.  I have the 
view that they should not be, but other members of this Chamber think that they should be or that it is okay to 
smack children as it is a good disciplinary measure.  I am concerned that a particular ideology, or different 
ideologies depending on the officer involved, could come to play in the decision about whether a child is being 
parented properly.  I need some reassurance from the minister that there is a fairly broad view of parenting.  
Clearly, we would not want children to be harmed; that is why we are here.  Officers could have the power to 
impose either their view or the strict ideology of a department.  I am not saying that the Department for 
Community Development has a strict ideology, but we know these things can happen.  I would like some 
reassurance from the minister about what she meant by “parented properly” and how that is interpreted in her 
department.   
Ms S.M. McHALE:  I thank the member for Churchlands.  The term was my language, which I used when trying 
to give an example.  It was very loose and absolutely value-laden.  I was trying to abbreviate it for the purposes 
of the example.  A professional judgment would be made on the sorts of circumstances that would prompt a 
supervision order.  The judgment is likely to involve determining whether there is some form of neglect.  
Neglect is broadly measured by assessing a cluster of initiatives, such as the dirtiness of children and whether 
they are absent from school.  If a child turned up to school without lunch every day of the week, it would be 
cause for concern.  The judgment is not intended to be laden with a set of white middle-class values.  The 
member should bear in mind that that was my language.  A range of professional judgments would be made 
based on the situation and the circumstances of the child.   

Ms S.E. WALKER:  Is this a completely new order for which the department is able to go to court?   

Ms S.M. McHale:  Yes, it is.   

Ms S.E. WALKER:  How will the Family Court Act operate in conjunction with this?  A person can go to the 
Family Court and get orders for the supervision of children.  What are the boundaries for supervising children?   

Ms S.M. McHALE:  The important difference is that with the protection order (supervision), the parents 
maintain parental guardianship and parental rights and responsibilities.  It is not about the transfer of 
guardianship or custody as such.  I am not a family law expert, and my adviser is looking through the book.  
However, if that answer suffices, I will not pursue it.   

I again say that this is a new order.  It allows for a more formal intervention by the department, with fairly strict 
conditions, without transferring or removing parental rights.   

Ms S.E. WALKER:  I have often wondered how people do this.  It seems that some people go to the Family 
Court but others go to the Children’s Court to get children removed.   

I was interested in the minister’s comments to the member for Churchlands that the supervision order will apply 
to the child but be about the supervision of the parent.  In fact, if the order is about the parents, it would not 
apply to the child; it would be about the protection of the child but involve the supervision of the parent.  That is 
why I raised the issue yesterday of why the child’s name is on the order.  The fact that the child’s name is on a 
supervision order in the Children’s Court is something that would stick with the child for a long time.  Has the 
minister thought about that?  Has any concern been raised with the minister about that matter?  This is a new 
type of order.  I suggest there will be a lot of these types of orders, because the threshold of intervention under a 
supervision order is much lower than is provided for in the Child Welfare Act.   

Ms S.M. McHale:  We are still dealing with children in need of protection.   

Ms S.E. WALKER:  I understand that - not care and protection, but protection.  Would the minister agree that 
there is a lower threshold of intervention for the department under a supervision order than under other 
protection orders or, indeed, a care and protection order?   

Ms S.M. McHale:  The test is still the same. 

Ms S.E. WALKER:  The minister said yesterday that there are three entry levels.   



Extract from Hansard 
[ASSEMBLY - Wednesday, 31 March 2004] 

 p1386b-1395a 
Dr Elizabeth Constable; Ms Sheila McHale; Acting Speaker; Ms Sue Walker 

 [3] 

Ms S.M. McHale:  Yes.   

Ms S.E. WALKER:  And there are different thresholds.  There are different thresholds of harm levels.   

Ms S.M. McHALE:  The four orders need to be seen in the context of the same threshold; that is, harm or 
significant harm.  We are talking about children who are in the category of needing formal intervention.  
Yesterday I referred to the three entry levels.  The first is a concern about the wellbeing of the child.  The second 
is the need for formal intervention and investigations.  The third is protection orders.  This is one of the four 
types of protection orders.  The threshold is still a decision and a judgment by the department that the child is in 
need of protection, with protection being defined as a formal judicial intervention of some sort.   

Ms S.E. WALKER:  There are three entry levels, and they may involve harm, but that harm can involve different 
types of abuse.  The first level is the wellbeing of the child.  Clause 3 provides -  

“wellbeing” of a child includes the care, development, health and safety of the child; 

Can the minister please tell me whether I am wrong as I go along, because it seems to me that the thresholds 
cannot possibly be the same.  Why differentiate if the thresholds are the same?  If a child is being 
psychologically abused, what would happen first - a supervision order, a protection order (supervision), one of 
the other protection orders at another level, or a care and protection order?  They are all different, and they are all 
judgment based.   
Ms S.M. McHale:  That is right.  It would depend on the circumstances.   

Ms S.E. WALKER:  That is right.  What I am saying is that the threshold level must be lower for a supervision 
order, because the minister is not so concerned.  It must be lower.  If the minister were concerned, surely she 
would provide that the department could remove the child.  The minister is not saying that she now has a 
circumstance in which the department can remove the child, but under this Bill she will not provide in such a 
way for a supervision order.  Does the minister understand what I am saying?   
Ms S.M. McHale:  Yes.   
Ms S.E. WALKER:  There is no catch here.  I am just concerned that this clause will extend the range of 
intervention in the family process.  Currently the only intervention that the department can take is to remove the 
child, without a warrant, into care and protection.  However, unless I am wrong, the minister is now looking at 
lesser forms of abuse or concern about the child in order to allow the department to intervene in the family.  That 
is what the minister has to be doing, otherwise what the minister would be telling me is that her threshold has 
now gone so low that she is not prepared to have the department remove the child; it can only supervise.  The 
only way the minister can get around that is if the department is able to intervene in the life of a family with 
regard to behaviour that is not currently covered in the Child Welfare Act and is allowed to remove the child. 

Ms S.M. McHALE:  I am informed that currently, because of the inflexibility of the Child Welfare Act, what the 
department does in practice is make an application to the court for an apprehension order without actually 
removing the child.  That is, the department seeks an order for an application, but it then seeks to have that 
adjourned to enable it to work with the family.  Therefore, in practice that is happening, but it is happening in a 
way that circumvents the legislation, because the legislation is not flexible.   

Ms S.E. Walker:  To actually pull them into line?   

Ms S.M. McHALE:  Yes.  I can understand why the member has said what she has said.  The threshold remains 
the same. However, the choices and actions that may follow may be different.  For some children, although there 
may be significant harm, it may be appropriate for a supervision order to be put in place.  For other children, 
although there may be a similar set of circumstances, because of other things that are happening in the family it 
may not be appropriate for a supervision order to be put in place, and the department would then seek an out of 
home order.  The legislation is seeking to provide greater flexibility of action to manage the family and the 
circumstances of the child.  It is not saying that a supervision order will necessarily be used for a lesser level of 
harm.  Situations occur now in which the department can work with the family, but it needs to impose certain 
restrictions or conditions on that family.  One example is the magistrate in Geraldton who is working - I may not 
have it exactly right - very creatively and positively with families in Geraldton, who does adjourn the protection 
application and set conditions on the Department for Community Development and the Department of Justice, 
and other departments where appropriate, so that they can work collectively with the family.  That is a slightly 
different model, but it is not dissimilar from what we are talking about here.  That is quite innovative and is 
working well.   

Ms S.E. WALKER:  Consideration in detail is very interesting, because it allows us to understand what is 
happening in the community.  The Parliament is a very artificial atmosphere in a lot of ways.  The minister is 
saying that currently there is a sort of supervision order, but it is approached differently because of the 
inflexibility of the current Child Welfare Act.   
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Ms S.M. McHale:  Therefore we do not know exactly how many, because it is not measured in clear and 
accountable ways.   

Ms S.E. WALKER:  But it is true, nonetheless, that under this Bill there are different tests for different orders.  I 
would like to go through that, because it is important that we get an overall picture.  Clause 47(1) states -  

A protection order (supervision) is an order providing for the supervision of the wellbeing of a child . . .  

As I have already stated, clause 3 provides that -  

“wellbeing” of a child includes the care, development, health and safety of the child; 

The department will be looking at the wellbeing of the child.  The care, development, health and safety of the 
child is a completely different form of protection, in my view, from the one of general protection under clause 28 
in “Part 4 - Protection and care of children”.  There are four protection orders escalating from supervision to 
care, but one protection order in clause 28 states that a child is in need of protection if the child has suffered, or 
is likely to suffer, significant harm as a result of physical, sexual, emotional or psychological abuse or when the 
child is neglected or abandoned etc.  I paraphrased that because the minister has made a small amendment to the 
clause, albeit not enough.  That appears to me to be very different from a supervised protection order that would 
be sought only when the department is concerned about the wellbeing of a child.  Wellbeing is defined in clause 
3.  However, there is another type of test for a child who is in need of protection, which is not supervised 
protection.  The ultimate aim of the Bill is to provide for the care and protection of children.  Under clause 37, a 
different test for taking a child into care and protection will now be applied when the child is at immediate and 
substantial risk.  As I have gone through this Bill, I have been able to draw these matters together.  That is why I 
could not work out the different test under clause 37 for when a child is to be taken into care and protection.  It 
seems to me that the test is quite broad in a lot of ways, but it is different.  I suppose that is where my question is 
coming from.  It appears that there are three different tests.  Perhaps it would have been easier to have one test 
with graded definitions.  I ask the minister again whether the department gave any thought to the consequences 
of putting the child’s name on a supervised protection order.  When the child grows up, its name will continue to 
be on that order.  It is the parents, and not the child, who have the behavioural problems.  Has the minister given 
any thought to that concern? 

Ms S.M. McHALE:  Bearing in mind that this is about a legal procedure, it is essential that the child’s name be 
on the order.  I do not believe that is of primary concern.  It happens now when a protection order is made and 
when a child is defined as a ward.  However, I put on record that I do not agree with the member for Nedlands’ 
assessment that it is a different threshold of protection.  The clauses of the Bill must be read together.  Under 
clause 45, a court will determine whether the child is in need of protection. 

Ms S.E. Walker:  No, the department.  The department will determine whether it will seek an order from the 
court though, won’t it? 

Ms S.M. McHALE:  The department will assess the case and make a recommendation; however, ultimately, the 
Children’s Court will make the determination under the power contained in clause 45.   

Ms S.E. Walker:  That will be based on the department’s affidavits and evidence. 

Ms S.M. McHALE:  Clause 28 will determine the parameters to be applied to a child in need of protection.  
Clause 43 sets out the types of protection orders.  The court will, therefore, determine under clause 45 whether 
the child is in need of protection, and the parameters under clause 28, such as neglect, abandonment, abuse, 
incapacitation and so on, including the argument we had about harm and significant harm.  Those matters will be 
assessed and under clause 43 a protection order will be made.  There are four sorts of protection orders; each 
gives the department different ways of working with the family and the child.  The thresholds as defined in 
clause 28 therefore remain the same.  The orders provide the department with greater flexibility in working with 
the family. 

Ms S.E. WALKER:  I do not agree with the minister.  This Bill will make laws that state when the department 
believes it should intervene to protect a child; the matter will not get to court until later.  There are such powers 
under the Child Welfare Act.  In my view, this Bill is a little like scrambled eggs.  It contains a definition of 
“wellbeing” that states when a child can be taken into care and protection, and when the parents of a child can be 
placed under a supervision order.  However, I cannot see anywhere - I could be wrong - the word “wellbeing” in 
clause 28, which relates to the protection and care of children.  I am saying that someone must make a judgment, 
even now under what the minister called the inflexible Child Welfare Act, on how to deal with this situation.  
That is why there are different thresholds.  The minister may not agree with me on that, but that is how I read the 
Bill. 

Ms S.M. McHale:  No. 
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Ms S.E. WALKER:  The minister still has not answered me; I must have asked her about four times.  I know that 
the child must be named in the order.  However, if the order that is made is just for the supervision of the 
parents, the case will be the State against the parents, will it not, not the State against the child?  That is what I 
am concerned about.  Reported cases use the name of the person with whom the State has dealt.  All I am 
concerned about is that the child’s name not remain on an order in perpetuity. 

Ms S.M. McHALE:  I will again try to answer the specific question of the member for Nedlands.  This clause is 
about a legal process when a child is the subject of a protection order, albeit a supervision order.  Formal judicial 
intervention is required to get an order for a child in need of protection.  Quite frankly, when one considers the 
harm that the child is already experiencing, I do not see an issue.  It happens now.  This matter has not been 
raised previously, and I do not regard it as an issue that should further concern us.   

Clause put and passed. 

Clause 51:  Variation of conditions of protection order (supervision) - 
Dr E. CONSTABLE:  I think I understood what the minister said, but I would like it on record as well, that all 
the procedures in clause 51 are new and do not currently exist in the Child Welfare Act.  

Ms S.M. McHale:  Yes, that is correct.   

Dr E. CONSTABLE:  I will go ahead and draw the minister’s attention to my concern.  As I interpret it, and as 
the minister has said, this provision is new.  The court will now make certain decisions that officers of the 
department previously have made.  The decision making will be taken out of the hands of the officers of the 
department, and the chief executive officer, through the officers of the department, will go to court to get these 
orders.  Is that correct?   

Ms S.M. McHale:  Yes.   

Dr E. CONSTABLE:  In a sense, involving the court in this process will now protect the decisions that might 
otherwise have been made by officers.  I cannot imagine there would be many instances in which a case would 
be taken to court and the court would disagree with the advice of the officers of the department.   

Ms S.M. McHale:  I am informed that it does happen.   

Dr E. CONSTABLE:  It would be very interesting for the minister to give us some idea how often that happens.  
These protection orders are new, so we do not know what the court will do.  We cannot say that this is what the 
court does.  Perhaps in similar circumstances in which the department goes to court under the current law, the 
court disagrees with the advice of the department.  I can see why the minister might want a mechanism to protect 
officers if the court is to make the decisions that officers might otherwise have made.  However, I want to ensure 
that the court is not becoming a de facto social worker in making the decisions, and perhaps sometimes not in the 
best interests of the child.  If there are a large number of cases in which the department, for instance, seeks 
certain conditions for these proceedings and the court disagrees, we will have a very interesting situation in 
which professionals give a professional opinion and judgment but the court disagrees with part or all of that 
judgment.  Who is caring for the child?  Can the minister explain her view of the issues I have raised?  I am very 
interested to know why the minister has gone in this direction and the value she places on using the courts in this 
way.   

Ms S.M. McHALE:  One of the underlying principles of this Bill is to ensure that the decisions of this 
department, which has been criticised by a number of quarters over the years, are more accountable and 
transparent.  The best way to do that, taking account of legislation from different parts of the country, is to have 
the Children’s Court as the independent decision maker, perhaps to ratify, alter or reject the recommendation of 
the department.  On previous occasions we have said that, in the majority of cases, the courts have sanctioned the 
department’s recommendations.  However, this Bill has not been constructed with a philosophy of protecting the 
department.  That is not what this Bill is about.   

Dr E. Constable interjected.   

Ms S.M. McHALE:  It could be.  In part, that criticism has built up because of the concerns of child-care 
agencies about the unilateral decisions, secrecy and lack of accountability of the department.  We are trying to 
break down that secrecy or lack of transparency and ensure that the decisions of the department are justified not 
only on the assumption that professional judgment has been used, but also by the Children’s Court, which may 
seek independent counsel, legal representation or independent psychological reports on the child.  The decisions 
may not be at variance with the recommendations of the department, but they are some of the checks and 
balances that we want in the system so that the department is made accountable.  I have tried to say why we are 
doing these things in a way that some people might think is overly judicial.  However, to have the decisions 
made -  
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Dr E. Constable interjected.   

Ms S.M. McHALE:  No; there is a risk.  It is important not only to get this legislation through the Parliament so 
that we have good legislation, but also to monitor the department so that it has the capacity to say that 50 
children are on supervision orders.  We do not know that.  The department tells me that it circumvents the legal 
framework because it is outdated, but we need to know in an open way what is happening to the children who 
require formal intervention.   

Ms S.E. WALKER:  I do not think I have ever heard more codswallop.  I cannot see how the department making 
a judgment and taking a matter to court, where it has a high success rate, will allow the department to be more 
transparent and accountable.  It is absolute nonsense.  There is no accountability.  I said yesterday that there is no 
accountability by this department to any outside organisation or statutory body.  The court will not check the 
records of the department to see whether they have been kept properly.  The court will not check whether the 
employees of the department have a reasonable workload.  The court is not there to check whether the resources 
are in place.  The court is not there to check whether the department has the appropriate information technology 
so that its files are updated.  This is absolute nonsense.   

The member for Churchlands asked the minister whether this was a new provision.  The fact is that it is current 
practice.  The court will not make the department transparent and accountable.  What will make the department 
transparent and accountable is an external body that can go into the department.  As the minister has said, the 
department cannot even tell her how many children are on bypass protection supervision orders, which operate 
under a different name at the moment.  That may not be the fault of the department; it may be simply because it 
does not have the resources and is overburdened.  Last year we heard in this place that it was overburdened.  I 
am not just standing up here to have a shot at the minister.  Since this Bill was introduced, I have done a lot of 
reading and research.  Not only this Government but also successive Governments have neglected the resources 
in this area and have not taken this issue seriously.   

Ms S.M. McHale:  Support the Bill and let us get it passed.   

Ms S.E. WALKER:  I will not support a Bill that I think is not the best for children, and I genuinely do not 
believe this Bill is the best.   

The ACTING SPEAKER (Mr P.W. Andrews):  We are considering clause 51, not the Bill in total. 

Ms S.E. WALKER:  Yes; we are considering the supervised protection order.  If this were the best Bill, I would 
support it.  However, since the minister has introduced this Bill, the Crime and Misconduct Commission report 
has been released.  I have read the report that the Queen’s Counsel in South Australia has done.  I have read the 
Clare-Harries report.   

Ms S.M. McHale:  You must have read it well if you call it the Clare-Harries report!   

Ms S.E. WALKER:  If the minister had done her research, she would have canned this Bill.  This is just old 1997 
stuff.  It was okay then.  I accept that people in the department want the supervision protection order, but I think 
we could do a helluva lot better for this State and for our children.  The minister’s statement that clause 51 will 
give judges the power to make the department more accountable will make judges’ wigs stand on end.  When 
one of those orders is sought under clause 51, a judge will consider an application based on a decision already 
made by the department.  When critics of the department see an order of this type issued, they will want to know 
whether it is being managed properly.  The judge will not look at that.  The judge will make a decision about 
whether the child needs protection or whether conditions should be varied because that has been enshrined in 
legislation.  The minister is way off key if she thinks this clause will make the department more transparent and 
accountable.  

Dr E. CONSTABLE:  Two things arose from the minister’s comments in response to my earlier questions.  
Firstly, I would be very concerned if long delays held up matters in the courts.  We know that long delays often 
occur in court proceedings.  Can the minister assure us that proceedings will be very speedy once an application 
has been made to the court?  It would be terrible if decisions about the needs of affected children were delayed 
for months.  

The second point that crossed my mind is that it seems to me all the work that will need to be done with the 
courts will result in a whole new area of costs that the department has not faced before.  Can the minister give us 
some idea of the extra budget allocation the department will need to cover the procedures involved in seeking 
protection orders through the court? 

Ms S.M. McHALE:  I refer the member for Churchlands to clause 145(3), which states - 

Protection proceedings are to be concluded as expeditiously as possible in order to minimise the effect 
of the proceedings on the child and the child’s family.  
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Although the Bill does not provide specific deadlines, it is making it absolutely clear to the Children’s Court that 
it is expected to conclude proceedings quickly, without delay. 

Dr E. Constable:  It is a possibility that there could be a backlog.  

Ms S.M. McHALE:  It is a possibility.  However, the Bill tries to deal with that as much as possible in legal 
terms.  It will be a matter of process and of monitoring the capacity of the courts to deal with protection 
proceedings as expeditiously as possible.  

The budget will be released in May, when the member will have ample opportunity through the estimates 
committee to discuss the resource implications of the department.  

Ms S.E. WALKER:  The Bill provides a range of new orders.  Has the department, the minister or the 
Government given any consideration to how parents will represent themselves?  I think the minister knows of a 
few clients who have complained about the department.  I will not make any judgment.  I am not saying that 
children should not have been taken into care; I put that to one side.  The fact is that most of them are destitute 
and have no legal representation.  They thrash around in the hope that politicians who used to be lawyers can 
help them.  Although we can help them in certain ways, we cannot help them as lawyers.  They cannot get legal 
aid.  A young woman came to my office, who is not involved with the Department for Community Development, 
whose children were not with her.  It was one of the most tragic situations I have seen because she could not get 
any legal resources.  Even though the minister does not agree with me, the Bill contains provision for officers to 
intervene in family situations in ways previously unheard of in this State.  Right now only action under a care 
and protection order is possible.  The minister says that the department will subvert that by doing it another way.  
All sorts of orders and applications will be made.  What about the parents?  Having said that, can the minister 
give me an overview of the socioeconomic levels from which children come who have been subject to 
application orders from the department?   

Ms S.M. McHALE:  It is important for me to make it clear that the fact that four different types of protection 
orders can be obtained will not of itself increase the number of children who come into care.  Social problems 
create situations that lead to children coming into care.  

Ms S.E. Walker interjected. 

Ms S.M. McHALE:  I inferred from the member for Nedlands’ contribution that there would be some net 
widening and, therefore, more parents would come -  

Ms S.E. Walker:  Will fewer children be taken into care as a result of this Bill? 

Ms S.M. McHALE:  No.  

Ms S.E. Walker:  Will there be the same number of children? 

Ms S.M. McHALE:  I would love to be able to say the number of children will be reduced.  The member for 
Nedlands knows the number of children who come into care as well as I do.  

Ms S.E. Walker:  My genuine question is this: does the minister not envisage a decrease in the number of 
children going into care as a result of this Bill?   

Ms S.M. McHALE:  The number of children coming into care has reduced.  

Ms S.E. Walker:  I am asking whether the Bill will contribute to a reduction.   

Ms S.M. McHALE:  Practices and investment in other services will stop children coming into care; for example, 
dealing with domestic violence, drug abuse and mental health, which are the antecedents to child abuse.  

Ms S.E. Walker:  The minister seems reluctant to answer the question.  Does the minister consider this 
legislation will contribute to reducing the number of children that the department will take into care?   

Ms S.M. McHALE:  Overall, the work we are doing with prevention - 

Ms S.E. Walker:  Will this Bill facilitate that?   

Ms S.M. McHALE:  Yes.  

Ms S.E. Walker:  Okay. 

Ms S.M. McHALE:  It will, as we discussed earlier, because of the range of social services and prevention 
strategies and so on.  However, I am trying to make very clear to the member that the provision in the legislation 
for four court orders, rather than one, will not in itself increase the number of children who are taken into care.  It 
is important that that be on the record.   
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Ms S.E. Walker:  Of course it will not because only one protection order applies now.  There will be four 
protection orders, but only one care and protection order.  

Ms S.M. McHALE:  That is exactly right.  At least we agree on that.  The Bill provides better options for dealing 
with the child when the child comes into care.  
Ms S.E. Walker:  Please repeat your last comment.   

Ms S.M. McHALE:  The Bill provides better options for the department and the court to deal with the child once 
it is determined that the child is in need of protection.  
Ms S.E. Walker:  Not care?   

Ms S.M. McHALE:  The need for protection will lead to a protection order.  
Ms S.E. Walker:  But not care, minister.   

Ms S.M. McHALE:  Three of the protection order options are out-of-home care and one is the supervision order. 
Ms S.E. Walker:  Absolutely.  

Ms S.M. McHALE:  Legal representation for parents is a vexed issue.  It is a decision that will be ultimately 
made by Legal Aid Western Australia, depending on parents’ resources and the complexity or details of cases.   
I think the member asked about the socioeconomic status of children.  Data is not collected on an individual 
basis.  However, broadly speaking, children come into care from areas in which there are lower socioeconomic 
indicators.   

Ms S.E. Walker:  Do the department’s annual reports stipulate those geographical areas?   
Ms S.M. McHALE:  The annual report does not.  However, I have had some analysis done because that sort of 
data is important for resource allocation.  That is one of the information sets that I believe the department has 
now started to analyse.  Thirty suburbs account for 45 per cent of the workload.   

Ms S.E. Walker:  Will you table that information and tell us what suburbs they are? 

Ms S.M. McHALE:  I do not have the data with me, but I am happy to table it. 

Ms S.E. Walker:  As a result of that, has your department drawn the conclusion that they are at the lower 
socioeconomic level? 
Ms S.M. McHALE:  I have said that, broadly speaking, they were lower socioeconomic neighbourhoods.   
Dr E. CONSTABLE:  I think the minister took a bit of a cheap shot when she told me to wait until May to get an 
answer to my question about costs.   

Ms S.M. McHale:  I will not talk about budget details in advance of the budget. 
Dr E. CONSTABLE:  I did not ask the minister that question.  I asked her whether she thought there would be 
significant increases; whether this Bill would result in a major element of cost in the department.  That is a 
genuine question to ask.  The minister said to wait until May and then come along and ask it.  I assure the 
minister that I will take up her invitation.  I will definitely be here in May.  The minister will be sorry she invited 
me to come along.   

Ms S.M. McHale:  I always welcome your contributions. 
Dr E. CONSTABLE:  The minister is introducing with this Bill a whole lot of new procedures that, it seems to 
me, will be expensive for the department and will possibly take resources away from other activities in the 
department.  It was a very genuine question to ask while we are looking at this Bill, yet the minister said to wait 
until May and ask then.  I can only conclude from the minister’s responses that she does not know how much it 
will cost the department.  I hope the minister knows that by May.  For the minister to be so offhand about 
something so important is extraordinary.   

I want to take up the issue of parents’ access to the courts, because I believe it is an important issue.  We have 
determined that many of those parents will not now have the resources, experience or education to front a court.  
They will not have access to legal counsel and advice.  They will now have to fight the court with their point of 
view, which might not be the right one or in the best interests of the child.  Going to court suggests that they 
have the right to defend their position or have their say.  Perhaps the minister and the minister’s department 
could have determined a better mechanism for these orders rather than have an expensive court system that, I 
suspect, will cut an awful lot of parents out of being involved. 

Ms S.E. WALKER:  I was concerned about that point.  It is of concern to me that the minister’s department 
again cannot come up with answers or does not have the resources to allow her to say in this Parliament what 
socioeconomic group children come from.  It is important for legal resourcing.  This clause deals with a variation 



Extract from Hansard 
[ASSEMBLY - Wednesday, 31 March 2004] 

 p1386b-1395a 
Dr Elizabeth Constable; Ms Sheila McHale; Acting Speaker; Ms Sue Walker 

 [9] 

of conditions.  Approximately 1 900 children are in care, not all of them are under care and protection orders, 
and about 500 of them, I think the minister said, are being held without any statutory authority - almost illegally 
from what we were discussing the other day.  Before this Bill was brought into the Parliament, did the minister’s 
department conduct any analysis of what percentage of children are in care under the different types of orders?  
Has the department said that it now has 1 900 children in care?  It is now envisaged that the children subject to 
supervised protection orders, the children subject to protection orders with limited time and the children subject 
to protection orders until the age of 18 years will stay at home.  I believe the question of the member for 
Churchlands is very apposite because I believe the minister envisages that many of the children who are 
currently in care will no longer be in care but at home under these orders; or, if not, there will be much more 
intervention in the life of parents, and the minister will therefore need more resources for her department.  It will 
not be easy to supervise all those orders at home.  The member for Churchlands has asked a valid question.  I 
would like to know, first, whether the minister’s department has done any analysis of the proportion of children 
who will be dealt with and, second, what sort of additional resourcing the minister has given the department, or 
what estimated additional resourcing the minister thinks the department needs to get these orders from the court. 

Ms S.M. McHALE:  The answer to the question is no.   

Ms S.E. WALKER:  The minister has given no thought to how her department will resource this, given the fact - 

Ms S.M. McHale:  I am sorry, Mr Acting Speaker, but that was not the question that the member asked.  I ask 
her to desist from putting words into my mouth. 

Ms S.E. WALKER:  The minister said no.  I ask the minister whether the department - 

Ms S.M. McHale:  If the member cannot remember the question - 

Ms S.E. WALKER:  I asked whether the minister had given any thought, when bringing this Bill on, to what 
extra resources she would need, and the minister said no. 

Ms S.M. McHale:  You did not ask that question.   

The ACTING SPEAKER (Mr P.W. Andrews):  The question is that clause 51 stand as printed, and the member 
for Nedlands and other members should come back to the clause and address each aspect of the clause.   

Ms S.E. WALKER:  Clause 51 is about a variation of conditions of a protection order.  That has led us down this 
path.  I initially raised the question that if there are to be all these new orders, how will parents be able to afford 
representation.  People come to my office and say they are destitute and that their children have been taken from 
them.  They are desperate.  Quite apart from that, did the minister not analyse or research the cost of bringing 
this Bill into this place and the resources it requires?  That is what I asked.   

Ms S.M. McHale:  No, you did not. 

Ms S.E. WALKER:  The answer was no.  The minister keeps getting up in this Parliament - 

Point of Order 

Ms S.M. McHALE:  The member for Nedlands is deliberately misreading the intention of what I said.  The 
question the member for Nedlands asked me was had we done any analysis of the 1 900 children who are 
currently in care and how they would transfer into the four orders.  That was the question she asked me, in 
answer to which I said no.   

The ACTING SPEAKER:  There is no point of order.  Members can always check Hansard.  The minister has 
put her point on the record. 

Debate Resumed 

Ms S.E. WALKER:  I have referred to the Hansard report of when the minister has been standing at the Table.  I 
will read out the number of times the minister has got up in this Parliament and suggested that I said something 
else.  I had two questions.  The minister has answered the first one.  My specific question is: did her department 
do any research into the additional resources that would be required, because obviously the Bill will entail more 
work?  Is the answer to that question no?   

Ms S.M. McHALE:  The answer to the second question, which was about the resource implications of this Bill, 
is yes, of course.  In order to look at a radically different legal framework, I would expect my department to look 
at the financial implications of such a Bill.  We are discussing those matters through the budget process.  When 
the budget comes down in May, I will be very happy to talk about the resource and cost implications of this Bill. 

Ms S.E. WALKER:  The reason I asked that is that the minister seems very reluctant to indicate that the number 
of children in care will reduce.  If, as the minister says, the number will remain static, the department will have 
to intervene more in the lives of parents if it wants those orders.  If approximately the same number of children 
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are to be taken into care and protection, when will the department use the protection and supervision orders?  
The department must require more resources, which means there must be a greater level of intervention in the 
lives of families.  Does the minister’s department keep a record of the number of applications it makes each year 
for care and protection orders, as opposed to the number of orders it gets?  I raise that because the minister has 
told me this afternoon that her department makes application to the court, but then has the application adjourned, 
sometimes with the tacit consent of the magistrate, to circumvent the process.   

Debate interrupted, pursuant to standing orders. 
 


